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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the. following way :

0 'Bmf fl"<¢I'< cnT 'TR!a:ruT~
Revision application to Government of India:

(«) a€tu Trzrcn 3r@nu, 1994 # enr rafa aar Ta mm#i a aR i pa Ir "cf>l"
Gu-arr per gqg 3iaift gru m4a 3ref afa, qrzd al, fad iala, IUT
fcrwr, m~~, ~ cftq 'BcA, "ffffG mf, { fact : 110001 cm- c#l" "G'fAI ~ 1

(i) A revision application lies to the Under Secretary, to th_e Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufat "ITTR #mt a hat gara fa#k qorrr an arr arqra -q <TT
fa4ft arrIr aw quern a a ura z mf i, <TT fcn"m 'f!□-silll"< <TT ~ if ~ cffi" fcn"m
ara n fan quern 'al at ,fau tr g& tl

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

rehouse or in storage whether in a factory or in a warehouse.
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~ cB" 6fTITT" fcITTfr ~ <TT .ro-r it P!l!Haa ~ 1R <TT 1=fTc1 a faffvt # sq) zyes .a
1=fTc1 1R '3 tel I c;gcaRdu ii +a #a 6fTITT" fcITTfr ~ <TT roT if A ;qffa a ~ I

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside 1ndia export to Nepal or Bhutan, without payment of
duty.

3ffui:r '3tcl I c; rl cITT '3tcl I c; rJ ~ cB" :r@R # frg vi sp@l feen 4l n{ k oh w ar?er
uh g rt vi fr # :j,d 1Ra 3rzga, 3rfta err qRa at +r u <TT G!Tc;" l{ fclm
arf@1frq (i.2) 1998 eIr 109 err fga fang mg st I

(c) Credit of any duty allowed to be utilized towards payment ofexcise duty on final
products under the provisions of this Act or the Rules made there Linder and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. O

(1) era saraa zcn (3r4le) Pura81, 2oo1 fu g aiafa fRRe qua tin zg-a
at fji #, 4fa arr?gr qf am#z hf Re#aat m a #flare-or?r vi sr#ta
3m?gr #t at-?t uRzji rr fr 34ea fhu um Reg tr rr arr <.al gr sfhf
i+fa err 35- ffffa t cB" :fIBR cB" "ffWf a rer €)3n-6 arr 6t 4fa aft elf
afeg t

The above application shall be made in duplicate in Form No. EA-_8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@ca 3n4a rr uzj via var ya ala qt zn swa a ghat u) 20/-#l
0arr ) sung 3ik ui vi+an ya ala a \YllTc;T mm 1000/- cm ffl :fIBR cm~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr z,ca, €tu Garza gc vi tar a 3r@lRtr =nznf@raw gf 3r4ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. ·

(1) €ta Gura yca 3rf@fr, 1944 cBl' tTRT 35-#1'/35-~ a 3iasfa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) saa~fa qRd 2 (1) a i aag Gr«r rarat 8l sr8ta, 3r@hat # ma i v#tr zc,
#€ha saraa zyen vi aa rat4ta naf@ran(Rrez) a fa et#tu q)ear, sen«rare
a+ 214, sgIf] 4a , 3ral ,[ya/4, 3,(ld-asooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

an as mentioned in para-2(i) (a) above.

0
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, · 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any .nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zaf? s Gm?gr i { pr 3ii a rh ear & at rt pc oilasgr #a f; #tr cpl" 'T"fdR
qjaa at fau s afg sa ar # sh'g@ # fa far udl arf aa #a f
zrenfferfa 3r4la zmznrf@raw al ya 3r@la zu aha war at ya am4a fhu urar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the' one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for .each.

(4) ·uraru zrcaarf@fr 197o zrenizitf@r #t 3rqf-4 # oiaifa feiffRa fag 3+ al
3rr4ea nr ea3rzr zqenfe,fa ufzua 9If@rart set i r@ta #vs uf# 6.6.so ha
cblrlJllllci1ll ~ Rcl)'c c>fTIT ITTf~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) a.ail via@r ii ant Pia av ar fuii #t sh ft ezutt 3raffa fat urar & wit
#tr zyca, tu grzyca vi @tarat ar4t#ta nznrf@raw (araffa@) frr:r:r, 1982 if Ri%c=r
t1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(72) «ft zrca, as€hr sar«a zces g hara a@#tn =nrznfawn(fRrez),# ,far)at re i
c!?cW-ll-li1 !(Demand)~ ~(Penalty) cflT 1o% qf «ma sat 3rfarf ? if@, sfraa qa srm +o?ls
~~ t; !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of,_the Finance Act, 1994)

as4du 3nra fee sitharaa siafa, mfrsat "farst l=firr"(Duty Demanded)-
(i) (Section)~ 1p # azafufRaft;
(ii) fu<:rr ·Teaz fez ant ft;
(ii) iz2fezuilafaba 2aft.

> uq&war 'iRa arfta ? urge qa swarlgear , sr8her' anRra arh kfg qffsat f@u +a
%.

For an appeal to be filed before the CESTAT, 10% of the Duty &_Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(ccxxiii) amount determined under _Section 11 D;
(ccxxiv) amount of erroneous Cenvat Credit-taken;
(ccxxv) amount payable under Rule 6 of the Cenvat Credit Rules.

sr 3n?hr# vf anfl ,frasrhrsoizyea arrar zyesuaus Ralf@a st at jr fhug yeaa10%
gtaru on ssf a#adauRalf@a tas aush1 o% /raru6lstat&l .

'
In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
y alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by J\d:/s. Ozone Buildcon, 301,

Parshwa Tower, Opposite Tej Motors, Near Mashur Hotel, S.G. Highway,

Ahmedabad - 380 054 (hereinafter referred to as the appellant) against

Order 1 Original No. WS07/O&A/OIO-37/AC-RAG/2021-22 dated

02.12.2021 [hereinafter referred to as "impugned order"] passed by the

Assistant Commissioner, Division - VII, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as "adjudicating authority].

0

2. Briefly stated, the facts of the case is that the appellant were holding

. Service Tax Registration No. AACFO6826GSD001 and engaged in

providing services of Construction of Residential Complex. During the

course of Audit of the records of the appellant for the period from FY. 2011

12 to FY. 2014-15 conducted by the Officers of Central GST Audit

Commissionerate, Ahmedabad, it was observed that the appellant are

engaged in Construction of Residential Complex service and were availing

cenvat credit of the service tax paid on the services received by them for the

construction activity and utilizing the same for payment of service tax. It

was also observed that out of the various residential units constructed

during the period, some of them had been booked and sold after issuance of

Completion Certificate by the competent authority. Sale, after issuance or O
Completion Certificate, is deemed to be sale of immovable property which is

specifically excluded from the definition of service in terms of Section 65B

(44) (a) Ci) of the Finance Act, 1994. Accordingly, the appellant was liable to

pay service tax only for those residential units which has been booked and
sold before issuance of Completion Certificate.

2.1 However, during the course of construction of the residential complex,

the appellant had utilized various services and availed cenvat credit of the

service tax paid by the service providers. The appellant could not be said to

have provided service in respect of the units which were booked/sold after

issuance of Completion Certificate. Consequently, no cenvat credit could be

erms of Rule 3(1) of the Cenvat Credit Rules, 2004 (hereinafter
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referred to as the 'CCR, 2004') as they were not provider of Output Service

in cases where the units are sold after issue of Completion Certificate. It,

therefore, appeared that the appellant was not entitled to take cenvat credit

proportionate to the services utilized for construction of flats/units, which

has not been booked/sold prior to receiving Completion Certificate. The

appellant had, therefore, wrongly taken cenvat credit in respect of

units/flats which did not constitute service and the cenvat credit was taken

in violation of Rule 3 (1) of the CCR, 2004.

2.2 It also appeared that even if the appellant had taken cenvat credit in

respect of all the services utilized for construction, they should have paid

Q back the ineligible cenvat credit, with interest, at the time Completion

Certificate was obtained. The appellant 'were aware that they had taken

ineligible cenvat credit in respect of units, the sale of which did not

constitute a service. Even the fact of obtaining Completion Certificate by

virtue of which they had to pay back the ineligible cenvat credit was never

disclosed to the department. Thereby, the appellant had suppressed facts
from the department.

0
2.3 It appeared that the appellant had taken cenvat credit amounting to

Rs.17,61,969/- during the period from April, 2014 to June, 2017 which was

inadmissible to them in terms of Rule 3(1) read with Rule 21) of the CCR,

2004 for the period prior to 01.04.2016, and in terms of Rule 6 of the CCR,

2004 for the period post 01.04.2016.

3. The appellant was, subsequently, issued a Show Cause Notice bearing

No. 253/19-20 dated 18.02.2020 from F.No. VI/l(b)-32/C-IV/AP-25/2019-20
wherein it was proposed to :

a) Disallow and recover the cenvat credit, wrongly availed and utilized,

amounting to Rs.17,61,969/- under Rule 14 of the CCR, 2004 read

with the proviso to Section 73 (1) of the Finance Act, 1994.

b) Recover Interest under Rule 14 (1) Cii) of the CCR, 2004 read with

-a Section 75 of the Finance Act, 1994 and appropriate the interest$'

$%s° amounting to Rs.30,261/ paid by them on 18.04.2019.. E
? z
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c) Impose penalty under Rule 15(1) and/or Rule 15 (3) of the CCR, 2004

read with Sections 76 and 78 of the Finance Act, 1994.

4. The SCN was adjudicated vide the impugned order wherein the

cenvat credit amounting to Rs.17,61,969/- was disallowed and ordered to be

recovered along with interest. Penalty equivalent to the cenvat credit

confirmed was imposed under Section 78 of the Finance Act, 1994 read with
Rule 15 of the CCR, 2004.

0

5. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :

1. In terms .of Section 73 (6) of the Finance Act, 1994, SCN has to be

issued within 30 months from the relevant date, if there is wrong 0
availment of cenvat credit. If there is intent to evade tax, SCN can be

issued within 5 years from the relevant date.

n. They submit the year wise summary of cenvat credit availed in their

ST-3 returns and the time limit for issue of SCN under the first

proviso to Section 73 (1) of the Finance Act, 1994. From the summary

it can be seen that only the period from October, 2014 to June, 2017
is within the period of limitation.

111. The SCN is nothing but gross negligence on the part of the officers as

though the credit amounting to Rs.27,86,044/- was availed during the

period from April, 2012 to March, 2016, it has been intentionally

mentioned that they had availed the credit during the period from
April, 2014 to June, 2017.

1v. Out of the Cenvat credit amounting to Rs.27,86,044/-, the cenvat

credit amounting to Rs.27,81,970/- was availed during April, 2012 to

September, 2014 for which the time limit, in terms of the proviso to

Section 73 (1) read with Section 73 (6), had expired well before

18.02.2020 the date on which the SCN was issued.

v. Without going into the merits of the case, the demand raised is over

and above the time limit given for invocation of extended period of

limitation and by this very reason, the demand is not sustainable.



0
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Copies of the ST-3 returns for the period from April, 2012 to June,
2017 are submitted for reference.

v1. There is no provision in the CCR, 2004 or the Finance Act, 1994 which

gives direction or methodology to reverse validly availed cenvat credit

when BU has been received. In the SCN only illusory example is given

to restrict availment of cenvat credit as and when services were

received but to statutory provision has been mentioned.

vii. No reversal of validly availed credit is required and as and when the

credit was availed the same was validly availed as the activity

undertaken by them was a declared service. They are classified under

output service provider and hence, eligible to avail entire cenvat

credit. However, as the demand is hit by limitation, they are not

required to submit other merits of the case.

vm. The revised cenvat credit required to be reversed, considering the

ground of limitation, amounts to Rs.2,576/- @ 63.24% of Rs.4,074/-.

They wish to adjust the same from the pre-deposit made by them and

request the balance be refunded.

6. Personal Hearing in the case was held on 07.12.2022. Shri Meet

Jadawala, Chartered Accountant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in appeal memorandum. He

argued the case on point of limitation. On merits, he submitted that the case

is covered by the judgment of the Hon'ble High Court of Gujarat in Alembic
case.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum as well as submissions made at the time of personal

hearing and the material available on records. The issue before me for

decision is as whether the impugned order disallowing the cenvat credit

amounting to Rs.17,61,969/-, in the facts and circumstances of the case, is

legal and proper or otherwise.

It is observed that the appellant has not contested the disallowing

vat credit and has only challenged the impugned order on the grounds
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of limitation. Only in the course of the personal hearing, the appellant

referred to the judgment of the Hon'ble High Court of Gujarat in the case of
I

Alembic Ltd. However, it is observed that the adjudicating authority has at

Para 21.4 of the impugned order recorded his findings regarding the non

applicability of the said judgment. The appellant have, however, not made

any submission in this regard and contested the confirmation of demand

only on the grounds of limitation. Therefore, the merits of the issue involved

is not being examined and only the issue of limitation raised by the
appellant is being dealt with.

8.1 Cenvat credit is allowed to be taken in terms of Rule 3 of the CCR,

2004. Rule 4 of the CCR, 2004 provides for utilization of the cenvat credit

for payment of central excise duty or service tax on output service. Rule 0
14(1)6) of the CCR, 2004 provides for recovery of the cenvat credit wrongly

taken, while Rule 14 (1) (6i) provides for recovery of the cenvat credit taken

and wrongly utilized. The provisions of Section l lA of the Central Excise

Act, 1944 and Section 73 of the Finance Act, 1994 are applicable mutatis
mutandis for effecting recoveries under Rule 14 of the CCR, 2004. Relevant

date has been defined in Section l lA of the Central Excise Act, 1944 and

Section 73 of the Finance Act, 1994 to mean the date on which the return,

required to be filed, was filed. I proceed to examine the contentions of the

appellant with regards to limitation in light of these provisions of law.

9. It is observed that in the impugned SCN issued to the appellant it is
· 9

stated that they had availed cenvat credit amounting to Rs.27,86,044 during

the period from April, 2014 to June, 2017 and the cenvat credit attributable

to the total area of units sold/unsold after receipt of BU permission

amounted to Rs.17,61,969/-, which was wrongly availed by the appellant

and was liable for reversal. As against this, the appellant have contended

they have availed cenvat credit amounting to Rs.28,58,544/- during the

period from April, 2012 to June, 2017. The appellant have tabulated the

cenvat credit taken by them ST-3 return wise, which is as below :

0

Period

e, 2012

Cenvat credit availed Date of filing ST-3
(in Rs.) returns
0 30.10.2012
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July- September, 2012 6,70,440 23.04.2013
October-March, 2013 12,19,273 25.08.2013
April-September, 2013 3,80,309 22.10.2013
October-March, 2014 4,01,559 22.04.2014
April-September, 2014 1,10,389 16.10.2014
October-March, 20_15 0 21.04.2015
April-September, 2015 0 24.10.2015
October-March, 2016 4,074 19.04.2016
April-September, 2016 72,500 27.10.2016
October-March, 2017 0 22.04.2017
April-June, 2017 0 02.08.2017
TOTAL 28,58,544

0

9.1 The details contained in the table above are corroborated by the

figures reported by the appellant in the ST-3 returns filed by them, copies

of which were submitted by them along with the appeal memorandum.

From the details of the cenvat credit taken by the appellant and reported in

their periodical ST-3 returns, it is evident that the allegation of the

department in the SCN that they had taken cenvat credit amounting to

Rs.27,86,044/- during the period from April, 2014 to June, 2017 is ill

founded and is baseless. The appellant had during this period only availed

cenvat credit amounting to Rs.1,86,963/- as per the ST-3 returns filed by

them.

O 9.2 It is observed that the appellant was issued SCN, for disallowing the

cenvat credit, on 18.02.2020. Even applying the extended period of

limitation of five years contained in proviso to Section 73 (1) of the Finance

Act, 1994, only the period from October, 2014 to June, 2017 is covered. The

ST-3 return for the period from October, 2014 to March, 2015 was filed by

the appellant on 21.04.2015. Therefore, the five year period of limitation

from the said date ends on 20.04.2020 and the SCN was issued to the

appellant on 18.02.2020. For the period prior to that, I find that the

appellant had filed their ST-3 returns for the period from April, 2014 to

September, 2014 on 16.10.2014. Accordingly, the five year period of

limitation ended on 15.10.2019. Since the SCN was issued on 18.02.2020,

the same is clearly beyond the period of limitation of five years and hence is

egally sustainable.
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9.3 It is seen that the appellant had, during the period from October, 2014

to June, 2017, availed cenvat credit amounting to Rs.76,574/- and applying

the ratio adopted in the SCN for determining ineligible credit liable for

reversal, the amount of cenvat credit payable by the appellant amounts to

Rs.48,425/-. The appellant have wrongly submitted that they had availed

credit amounting to Rs.4,074/- during the said period and they were liable

to reverse cenvat credit amounting to Rs.2,576/-. As stated above, the

appellant are liable for reversal of cenvat credit amounting to Rs.48,425/

along with interest and penalty equivalent to the cenvat credit held to be
payable by them.

10. In view of the above, I am of the considered view that the demand of

cenvat credit amounting to Rs.17,13,544/- is barred limitation and 0
consequently, the impugned order to this extent is set aside. I hold that the

appellant are liable to pay cenvat credit amounting to Rs.48,425/- along with

interest and penalty amounting to Rs.48,425/-. Accordingly, I uphold the
impugned order to this extent.

10. In view of the facts discussed herein above, the appeal filed by the

appellant is partially allowed to the above extent.

0
The appeal filed by the appellant stands dispose of in above terms.

:
(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

~~-= .· a.oob»,<Anes±Klar 5 »-.
Commissioner Appeals)

Date: 19.12.2022.
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